EQUIPMENT HIRE AGREEMENT
1. DEFINITIONS:-
1.1  “Australian Consumer Law” means that part of the Competition and Consumer Act 2010;
1.2 “CIE” means CIE (Cristaudo’s Industrial Electrics) Pty Ltd ATF CIE Trust

ABN 33 701 171 354
1.3 “Credit Account” means the credit account of the Customer (if applicable);

1.4 “Credit Limit” means the credit limit of the Credit Account;

1.5 “Confidential Information” means information relating directly or indirectly to CIE, its assets and the operation and affairs of CIE including, without limitation, this Agreement, the supply of the Equipment and any information relating to the structure or business of CIE in any form whatsoever;

1.6 “Customer” means the party identified on the Reference Schedule;

1.7 “Damage Waiver” means, where available, an agreement between CIE and Customer that Customer’s liability for damage may be limited in certain circumstances;
1.8 “Damage Waiver Excess” means the lesser of:-

(a) the cost of repair of the Equipment; and

(b) the amount which is 20% of the replacement cost of the Equipment (as determined by CIE).

1.9 “Damage Waiver Fee” is as specified in the Reference Schedule and/or the Quote;

1.10 “Default Rate” means the interest rate equal to the overdraft reference rate of CIE”s primary banker plus 1% (per annum);
1.11 “Delivery Details” means the date and place for delivery as specified in the Reference Schedule or on the Quote or as otherwise agreed;

1.12  “Environmental Laws” means any statue, policy, directions or regulations made or issued by a regulatory body or government body regulating or otherwise relating to the environment including, without limitation, the usual protection of the environment and particularly where such laws affect the use or possession of items the same as or similar to the Equipment; 

1.13 “Environmental Levy” means the amount specified in the Reference Schedule or on the Quote;

1.14 “Equipment” means the equipment to be hired to the Customer by CIE and as described in the Reference Schedule and/or the Quote;
1.15 “Force Majeure” means an act, omission or circumstance over which a party could not reasonably have exercised control and which includes an ‘act of God’ including war, strikes, machinery breakdowns beyond the control of either party, and natural acts including storms, cyclones or earthquakes;

1.16 “Fuel Cost” means, in relation to any fuel supplied by CIE, fuel at the current rate paid by CIE plus 15%;

1.17 “Guarantee” means the guarantee provided by the Guarantor in accordance with this Agreement;

1.18 “Guarantor” means the person identified in the Reference Schedule; 

1.19 “Late Payment Fee” means the amount specified in the Reference Schedule

1.20 “Payment Terms” means the amount and due date of payment as specified in this Agreement or otherwise notified by CIE to the Customer;

1.21 “PPSA” means the Personal Property Securities Act 2009;
1.22 “Quote” means the quote provided by CIE to Customer for the hire of the Equipment;

1.23 “Reference Schedule” means the reference schedule(s) attached to this Agreement; 

1.24 “Rental Charges” means the charges that the Customer will pay for the hire of the Equipment from CIE as set out in the Reference Schedule or in the Quote or as otherwise notified by CIE to the Customer;
1.25 “Term” means the period for which the Customer shall hire the Equipment from CIE as specified in the Quote or Reference Schedule (being the start hire date to actual end date) or as otherwise agreed by the Parties.

2. Interpretation

2.1 A reference to a person includes any other legal entity;

2.2 A reference to a monetary amount is a reference to an Australian currency amount;

2.3 An obligation of two or more parties binds them jointly and each of them severally;

2.4 An obligation incurred in favour of two or more parties is enforceable by them severally;

2.5 A reference to a business day means any day on which trading banks are open for business in Queensland;

2.6 If any time period specified in this Agreement expires on a day which is not a business day, the period shall expire at the end of the next business day;

2.7 A reference to a month means a calendar month

3. Hire of Equipment
3.1 CIE will hire to the Customer the Equipment for the Term. Collection of the Equipment by the Customer or delivery of the Equipment as per the Delivery Details constitutes acceptances of these terms. Where the Term is not specified, it shall be deemed to be the period between the time the Equipment leaves CIE’s premises and the time at which the Equipment is returned to CIE. 
3.2 Where CIE hires Equipment to the Customer on an ongoing or repeat basis the terms and conditions of this Agreement shall continue to apply. In the event of a conflict between the terms of this Agreement and any Quote, this Agreement shall prevail unless specifically confirmed in writing by CIE.
3.3 CIE acknowledges that it will be responsible for all scheduled maintenance for the Equipment and will provide all reasonable service and support for Customers in respect of the Equipment during the Term.

4. Payment

4.1 The Customer will pay to CIE the Rental Charges for the Term without setoff or deduction. The Customer acknowledges that CIE may vary the Rental Charges at any time.
4.2 CIE reserves the right to impose a minimum Rental Charge on some equipment.

4.3 In the event that this Agreement provides for a Credit Account, then the Credit Terms shall also apply to the payment of any amounts owing by the Customer to CIE under this Agreement.

4.4 The Customer acknowledges that the prices quoted for the Equipment are exclusive of GST. 

4.5 The Customer is further liable for any other taxes, duties, tariffs, fees or government charges associated with the hire by the Customer of the Equipment. The Customer must also pay the Environmental Levy
4.6 Without limiting the generality of clause 4(e), the Customer shall further be responsible for paying freight charges for the delivery and return of the Equipment except where the Equipment is returned to CIE due to a breakdown or failure of the Equipment caused by a reason other than the Customer’s negligence or misuse of the Equipment.

4.7 CIE may charge a Late Payment Fee on any Rental Charges that are not paid by their due date. CIE reserves the right to also charge the Customer for any costs incurred by CIE in recovering outstanding Rental Charges (and other amounts owed under this Agreement), including legal costs on an indemnity basis.
4.8 Unless otherwise agreed in writing, Rental Charges are to be paid monthly in advance. For approved credit account customers, Equipment will be invoice at the end of the current month. Invoice terms are 30 days unless otherwise specified. 

5. Credit Terms

5.1 In the event that CIE establishes a Credit Account on behalf of the Customer then the following terms apply:-

(a) The Credit Account shall not exceed the Credit Limit and, in the event the Customer exceeds its Credit Limit then the Customer must, within 7 days, reduce the amount owing to less than the Credit Limit

(b) In the event the Customer defaults in the payment of any monies due under this Agreement then all monies due to CIE shall immediately become due and payable and shall be paid by the Customer within seven (7) days of the date of demand by CIE and CIE shall be entitled to charge interest at the Default Rate on all amounts not paid by the due date for payment and the Customer undertakes to pay any interest so charged. 

(c) Any expenses, costs or disbursements incurred by CIE in recovering any outstanding monies including debt collection agency fees and solicitor’s costs shall be paid by the Customer.

5.2 In addition to any other remedies under this Agreement CIE shall be entitled, without notice, to terminate any Credit Account in the event of the Customer defaulting in any of the Credit Terms or terms of this Agreement.

5.3 CIE shall be entitled at any stage during the continuance of this Agreement to request such security or additional security as CIE shall in its discretion think fit and shall be entitled to withhold supply of any Equipment or credit arrangements until such security or additional security shall be obtained or for any other reason at CIE’s discretion.

6. Delivery and Collection
6.1 Where agreed with the Customer CIE will deliver (or collect) or arrange for the delivery (or collection) of the Equipment in accordance with the Delivery Details. The Customer is responsible for costs of delivery and collection.
6.2 The Customer acknowledges and agrees that any delivery dates or times given by CIE are estimates only and CIE shall not be liable for late delivery or non-delivery and under no circumstances shall CIE be liable for any loss or damage encountered by the Customer as a result of the late delivery or non-delivery of the Equipment.

6.3 Where Customer is responsible for collection and return of Equipment (including offloading), then Customer shall be liable for any damage to the Equipment arising during transport, offloading, storage and reloading of the Equipment. 

6.4 If the delivery of the Equipment is delayed or suspended at the Customers request or due to circumstances beyond CIE’s control, then the Customer shall be liable for any claims, demands, losses, costs or expenses suffered or incurred by CIE as a result of same. 
6.5 On delivery and prior to offloading or prior to collection by Customer (as the case may be), the Customer must check the Equipment for any visible defects with such defects to be notified to CIE and recorded. Failure to do so may result in Customer being responsible for such defects.

7. Condition of Equipment 
7.1 CIE will hire the Equipment to the Customer on and from the hire start date referred to on the Quote and/or in the Reference Schedule. 
7.2 CIE provides no warranty as to the suitability of the Equipment for Customer’s intended purpose. Customer acknowledges that, in accepting the Equipment, it is warranting to CIE that it is satisfied with the suitability, condition and fitness for purpose of the Equipment.

7.3 At the end of the Term, Customer will return the Equipment to CIE (unless it has arranged for CIE to collect) and will ensure the Equipment is in good, clean and working order with a full tank of fuel (where applicable). Where CIE is required to fuel the Equipment, it reserves the right to pass on these costs to Customer at Fuel Cost.

8. Customer Obligations & Use of Equipment

8.1 The Customer must ensure that, prior to using the Equipment, the Customer has read or listened to and understood any instructions provided in respect of the use of the Equipment. The Customer must contact CIE if further instruction or additional information is required. 

8.2 During the Rental Period, the Customer must, at its cost:-

(a) Keep the Equipment clean in compliance with the requirements of Environmental Laws and requirements for the region or site;

(b) Refill the Equipment with fuel as required and to full at the expiry of the Term (and prior to return/collection of the Equipment to CIE).

(c) Lubricate and maintain the Equipment in good condition having regard to the manufacturer’s and CIE’s instructions and requirements;
(d) Ensure that only fuel and lubricating oils approved by CIE shall be used in the operation of the Equipment;

(e) Not in any way alter, modify, tamper with, damage or repair the Equipment without CIE’s express written consent; and

(f) Ensure that the Equipment is checked daily, by appropriately qualified and trained personnel, for battery life, oil and water levels, belts and tyre condition.

8.3 The Customer warrants to CIE that it will ensure:-

(a) The safe loading and unloading, securing and transport of the Equipment and comply with any directions of CIE in respect of the same;

(b) That the Equipment is only used for its intended purpose and in accordance with manufacturer or CIE direction;

(c) That any personnel operating the Equipment:-

i) Are suitably trained, skilled, qualified, licensed and competent to use it;

ii) Wear suitable clothing and protective equipment when operating the Equipment;

iii) Are not under the influence of drugs or alcohol
(d) Compliance with all work health and safety laws in operating the Equipment and the Customer’s business.
8.4 The Customer further agrees:

(a) to accept full responsibility for the safe keeping of the Equipment and to hold CIE harmless and indemnified against loss of or damage to the Equipment and any tools and accessories  supplied with the Equipment howsoever caused;

(b) to return the Equipment at the end of the Term in the same state of cleanliness as at the commencement of the Term or to pay such cleaning charges as CIE may reasonably determine;

(c) not to remove the Equipment from the agreed site delivery address without CIE’s written consent;

(d) to comply with all Environmental Laws applying from time to time and use its best endeavours to ensure that the use of the Equipment does not cause contamination to any site at which the Equipment is being used;

(e) to irrevocably licence CIE in the event of termination of this Agreement by CIE that CIE or agents of CIE may enter any land or premises of the Customer or under the Customer’s control as aforesaid and take possession of the Equipment where upon this Agreement shall be at an end except that each party shall be liable for any prior breaches hereof;

(f) The Customer will not allow or authorise any other person or entity to use, re-hire, or have possession of the Equipment at any time during the Term.

(g) CIE may inspect the Equipment from time to time during the Term and the Customer shall permit or procure admission for representatives of CIE to the premises upon which the Equipment is situated for that purpose.

8.5 CIE will supply Customer with a daily check sheet which shall be used by the Customer as part of its use obligations and shall be:-

(a) Completed on a daily basis by Customer; and

(b) Scanned or faxed to CIE at the end of each week of rental and then at the end of the Term and at such other times as reasonably required by CIE.

9. RISK AND INSURANCE


9.1 Risk in the Equipment passes to the Customer on delivery or collection of the Equipment and remains with the Customer until the Equipment is collected by CIE or returned to CIE. 
9.2 The Customer shall take out and maintain the following insurances for the duration of this Agreement:

(a) public liability insurance for a minimum of $20 million for any one occurrence. 

(b) Insurance in respect of the Equipment, for full replacement value against fire, accident, theft, damage, transport/transit and other risks identified by CIE;

(c) Workers compensation insurance.

9.3 All insurances required under this clause must:-

(a) Be with a reputable insurer; and

(b) Be current; and

(c) Note CIE as an interested party.

9.4 The Customer will provide a certificate of currency confirming insurance coverage upon request.

10. damage waiver

10.1 Where Damage Waiver is available to the Customer (as noted in the Reference Schedule or Quote), then the following shall apply, subject to payment of the Damage Waiver Fee.
10.2 In consideration for payment by Customer of the Damage Waiver Fee, the Customer’s liability for damage to the Equipment shall be limited to the Damage Waiver Excess.
10.3 Notwithstanding the provisions of clause 9.2, Damage Waiver shall NOT apply to limit Customer’s liability for loss or damage in the following circumstances:-
(a) Where the Equipment is lost or stolen;
(b) Where damage or loss is incurred during the loading or unloading of Equipment;
(c) Where the loss  or damage results, directly or indirectly, from the improper use of the Equipment, including exceeding its limits;
(d) Where the operator of the Equipment:-
i) Is not suitably experienced. licensed or qualified; and/or
ii) Is under the influence of or affected by drugs and/or alcohol;
(e) Where the Equipment has been damaged by the willful act or omission of the Customer, is employees or agents or guests;
(f) Where the damage to the Equipment is caused by a collision with an overhead structure or object (including a tree) due to insufficient clearance;
(g) Where the Customer’s use of the equipment has been negligent or otherwise not in accordance with obligations in this Agreement, the instructions provided by CIE or the guidelines for use of the Equipment (including, without limitation, where the Equipment has been overloaded or not used for its intended and proper purpose);
(h) Where the loss or damage is caused by exposure to corrosive or caustic substances;
10.4 Further, the Damage Waiver will not apply:-
(a) Where the Equipment being hired by the Customer is Equipment that is hired by CIE under a damage waiver agreement;
(b) Where the Customer has provided CIE with a certificate of currency for insurance coverage in accordance with clause 8 of this Agreement (and on terms satisfactory to CIE).
10.5 For the purposes of this clause and for the avoidance of doubt, the hire of any Equipment pursuant to this Agreement is on a dry-hire basis such that operation of the Equipment is under the direction and control of the Customer.
11. Equipment Breakdown

11.1 In the event that the Equipment breaks down or becomes unsafe to use during the Term then the Customer shall:
(a) immediately stop using the Equipment and notify CIE;
(b) take all steps necessary to prevent injury or damage occurring to persons or property as result of the condition of the Equipment;

(c) take all steps necessary to prevent any further damage to the Equipment; and

(d) not repair or attempt to repair the Equipment without CIE’s consent.

11.2 In the event that the Equipment breaks down or becomes unsafe to use through no fault, negligence, recklessness or misuse by the Customer, CIE will:

(a) take all steps necessary to repair to the Equipment or provide suitable substitute Equipment as soon as reasonably possible after being notified by the Customer;

(b) not impose a rental charge for the portion of the period of rental for which the Equipment was broken down or unsafe, nor the costs associated with any repair or replacement of the Equipment; and

(c) not be liable for any expenditure, damages, loss or inconvenience incurred by the Customer arising from the breakdown of the Equipment, however so caused.

11.3 CIE reserves the right to pass on charge out costs where the Equipment is located outside of a usual service area.

12. PPSA

12.1 Where the PPSA applies, the parties acknowledge that:-
(a) The Customer is a grantor pursuant to the PPSA and CIE is a secured party and the holder of a Purchase Money Security Interest (“PMSI”).

(b) The Customer acknowledges that the Equipment is Collateral for the purposes of the PPSA;

(c) The Customer will do all things, including without limitation, signing any documents, necessary to allow CIE, as Secured Party, to have a perfected security interest in respect the Equipment and proceeds.
12.2 The Customer waives the right to receive a copy of the verification statement confirming that the financing statement has been registered relating to any security interest under this Agreement or the PPSA.

12.3 The parties further agree that the following provision of the PPSA shall not apply to this Agreement: Sections 95, 117, 118, 121(4), 130, 132(3)(d), 132(4), 135, 142, 143 and 157.
12.4 The Customer will not allow to become, be perfected or attached in favour of any other person, a security interest in any of the monies owing to CIE.

12.5 The Customer is responsible for all costs and expenses associated with CIE registering, maintaining or releasing any financing statement under this Agreement.

12.6 The Customer acknowledges that CIE may allocate any amounts received from the Customer in any manner it so determines, but unless otherwise specified, CIE will allocate funds in the following order:-

(a) Payment of any unsecured amount owed by the Customer to CIE;

(b) Payment of any enforcement expenses in relation to this Agreement;

(c) To any balance monies owed by the Customer to CIE.

12.7 In this clause, a reference to ‘collateral proceeds’, ‘security agreement’, ‘secured party’, ‘grantor’, ‘security interest’, ‘financing statement’, ‘PPS lease’, ‘purchase money security interest’ has the same meaning as in the PPSA. Reference to a ‘financing statement’ includes a reference to a ‘financing change statement’.

13. Default and Termination

13.1 CIE may, by notice in writing to the Customer, terminate this Agreement and any Credit Account of the Customer, in the event of the following:-

(a) In the event of Force Majeure;

(b) The Customer fails to make payment for the Equipment in accordance with this Agreement;

(c) CIE is not satisfied with the outcome of the credit reference checks conducted by CIE in respect of the Customer;

(d) The Customer breaches any other term of this Agreement, including, without limitation, the use provisions;
(e) The Customer commits an act of bankruptcy or has a receiver, liquidator or administrator appointed to it;

(f) The Customer fails to appropriately use or care for the Equipment.

13.2 In the event CIE terminates this Agreement as a result of an action or omission of the Customer, then CIE may:-

(a) Recover possession of any Equipment belonging to CIE. The Customer irrevocably authorizes CIE to enter its premises for this purpose;

(b) Exercise any or all remedies available to it at law or in equity including, but not limited to, the right to sue the Customer for damages.
14. Limit of Liability
14.1 CIE expressly excludes any warranty, guarantee or representation in relation to the Equipment unless it is stated in this Agreement or may not be excluded under the Australian Consumer Law.
14.2 Where under the Australian Consumer Law, CIE is unable to exclude terms, guarantees, warranties, representations or conditions but is able to limit them, then CIE hereby limits its liability to the total Rental Charges paid by the Customer in respect of the Equipment or $10,000, whichever is the lesser.
14.3 If the Customer is a consumer as defined in the Australian Consumer Law, nothing in this Agreement restricts, limits or modifies the Customer’s statutory guarantee under the Australian Consumer Law.

14.4 CIE is not liable for any indirect or consequential losses or expenses suffered by the Customer or any third party, howsoever, caused, including but not limited to loss of turnover, profits, business or goodwill or any liability to any other party provided however, that where the Australian Consumer Law does not permit the exclusion of consequential loss in respect of the Customer, this clause shall not apply.
15. TITLE
15.1 Nothing in this Agreement shall be construed as passing any title in the Equipment to the Charterer.

15.2 The Customer must not, at any time, offer to sell, assign, subcontract, on-hire sub-let, mortgage, charge, pledge or create any form of Security Interest over or otherwise deal with, the Equipment without the express written consent of CIE.

16. Governing Law

16.1 This Agreement shall be governed and construed in accordance with the laws of the State of Queensland.
17. Notices

17.1 All notices authorised or required under this Agreement to be given by a party to the other shall be in writing sent by email, facsimile or delivered personally or sent by prepaid mail and in each case addressed to the other party at that party’s Address for Service or as the case may be at such other address as a party may from time to time notify to the other.

18. Waiver

18.1 No waiver by a party of any the provisions of this Agreement shall be binding unless made and expressly confirmed in writing by CIE and any such waiver shall relate only to such matter, non-compliance or breach as it expressly relates to and shall not apply to any subsequent or other matter, non-compliance or breach.

19. Severance

19.1 If any provision(s) of this Agreement shall be determined to be invalid and not enforceable in accordance with its terms the provisions which are self-sustaining and capable of separate enforcement without regard to the invalid provision(s) shall be and continue to be valid and enforceable in accordance with their terms.

------------------------------------------------------------------------------------------------------------------------------------------
Written Acknowledgement
I,…………………………………………………………...………, a person with delegated authority who can sign documents on behalf of……………………………………………………………….…(The Company), agree to Loan Agreement Terms and Conditions as detailed hereon, for the loan of Equipment listed below. I further agree to the Specified Period of the Loan of the Equipment and understand the responsibilities placed upon The Company to return the Equipment in good order and condition and within the agreed time period. 
Equipment on Loan………………………………………………………………………………………………………………….. .....
…………………………………………………………………………………………………………………………………………. .....
Loan Period……………………………………………….................……   Return Date……..……...…/………....…../……...……. 
Client 

Name……………………………………………………….................……. Signature……………………………………….………..

Witness 

Name…………………………………………………. …………................ Signature……………………………………….………..
Page 8

